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OPINION
FACTS
In April 1993 the defendant was indicted for twelve counts of aggravated sexual battery and

subsequently pled guilty on August 12, 1993, to three counts of the lesser offense of attempted
aggravated sexual battery (Counts 1-3), and theremaining countsweredismissed. Hewas sentenced



to consecutive four-year termsfor each count, with two yearsto be served in the county workhouse
at 100% and the remaining ten years on probation.

On August 19, 2002, the trial court issued a probation violation warrant alleging the
defendant attempted to use another person’ surine during arandom drug screen and failed to produce
hisown specimen. Following ahearing on October 4, 2002, thetrial court reinstated the defendant’ s
probation. A second probation violation warrant was issued on January 27, 2003, as aresult of the
defendant’s arrest for assault, resisting arrest, evading arrest, and driving on a suspended license,
with thetrial court again reinstating the defendant to four years probation on April 2, 2003. A third
warrant was issued on September 5, 2003, based on the defendant’ s failure to report, positive drug
screen, and failure to pay his probation fees.

At the August 12, 2005, probation revocation hearing, George Herron of the Board of
Probation and Parole testified that he supervised the defendant’ s drug screen in July 2003 and that
the defendant disappeared from the lobby while his sample was being tested, the results of which
were positivefor marijuana. Herron said the defendant was moved to absconder statusin September
2003 asaresult of hisfailureto report but agreed that the defendant had reported monthly during the
eight-year period from 1995, when he was first placed on probation, until 2003. He also said that
al of the defendant’ s drug tests during that eight-year period were negative.

The thirty-seven-year-old defendant testified that he served two years of his twelve-year
sentence and began his probation in 1995. Regarding his first probation violation in 2002, he
acknowledged that he attempted to use another person’s urine for his drug screen, explaining that
he had done so because he was taking the prescription drug, Lortab, for a back injury although he
did not have a prescription for it. He said he started using marijuana in 2003 because he was
depressed asaresult of hisdivorceand loss of hisjob. He said that because he knew hewas “ dirty”
when he submitted his drug screen in 2003, he “got spooked” and left to go to Oklahomawhere he
had family. He admitted that his drug screen was positive, that he stopped reporting, and that he | eft
the jurisdiction. He acknowledged that he was driving with a suspended license when he was
arrested on the third violation warrant.

At the conclusion of the hearing, the trial court took the matter under advisement and
subsequently entered an order on September 1, 2005, revoking the defendant’ sprobation and placing
hisoriginal twelve-year sentenceinto effect based upon the defendant’ s positive drug screen and his
absconding fromthe statefor amost two years. Subsequently, the defendant filed amotionto reduce
illega sentence, contending that the sentencesfor Counts 1 and 2 had expired, the result being that
the trial court could not reinstate those sentences. Thetrial court denied the motion.

ANALYSIS

Thedefendant appeal sthetria court’ sreinstatement of the entire, original sentence, arguing
that two of the four-year sentences had expired prior to the court’ sissuance of aprobation violation



warrant and, therefore, the court did not have authority to reinstate either expired sentence. TheState
agrees with the defendant, as do we.

The governing statute on thisissue is Tennessee Code Annotated section 40-35-310, which
provides:

Thetria judge shall possessthe power, at any time within the maximum time which
was directed and ordered by the court for such suspension, after proceeding as
provided in 8 40-35-311, to revoke and annul such suspension, and in such casesthe
original judgment so rendered by thetrial judge shall bein full force and effect from
the date of the revocation of such suspension, and shall be executed accordingly;
provided, that in any case of revocation of suspension on account of conduct by the
defendant which has resulted in a judgment of conviction against the defendant
during the defendant's period of probation, thetrial judge may order that the term of
imprisonment imposed by the original judgment be served consecutively to any
sentence which was imposed upon such conviction.

Our supreme court has interpreted this statute to mean “that if a defendant successfully completes
aprobationary sentence, thetrial court iswithout authority to revoke probation and order service of
the origina sentence.” State v. Hunter, 1 SW.3d 643, 646 (Tenn. 1999). When a defendant is
serving consecutive suspended sentences on probation, the trial court may only revoke those
suspended sentences that have not already been served in full. See State v. Anthony, 109 SW.3d
377,380-81 (Tenn. Crim. App. 2001). However, if atrial court issuesaprobation violation warrant,
“the expiration of aterm of probation is stayed by the filing of [the] warrant, and the probationary
term remainsin effect until thetrial court rules on the violation warrant.” 1d. at 381-82 (emphasis
omitted).

Inthe present appeal, sincethetrial court first issued aprobation violation warrant morethan
nine years after imposing the defendant’s three consecutive four-year sentences, the first two
sentences had already expired and could not bereinstated. Thetrial court retained authority under
section 40-35-310 only to revoke the third of the four-year sentences.

CONCLUSION

Wereversethetrial court’ sreinstatement of the original sentencesin Counts1 and 2, affirm
the reinstatement of the four-year unexpired sentencein Count 3, and remand to the trial court for
entry of corrected judgments.

ALAN E. GLENN, JUDGE



